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F O O D  A N D  D R U G  L A W  I N S T I T U T E
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• Plaintiffs must demonstrate “more than a mere possibility that [the seller’s] label might 
conceivably be misunderstood by some few consumers viewing it in an unreasonable 
manner . . . [r]ather, the reasonable consumer standard requires a probability that a 
significant portion of the general consuming public or of targeted consumers, acting 
reasonably in the circumstances, could be misled.” 

Ebner v. Fresh Inc., 838 F.3d 958, 965 (9th Cir. 2016) 

• A plaintiff’s unreasonable assumptions about a product’s label will not suffice. 
Becerra v. Dr Pepper/Seven Up, Inc., 945 F.3d 1225, 1229–30 (9th Cir. 2019).

• “Deceptive advertising claims should take into account all the information available to 
consumers and the context in which that information is provided and used.” 

Moore v. Trader Joe’s Co., 4 F.4th 874 (9th Cir. 2021) (emphasis added).

Some General Principles
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Moore v. Trader Joe’s Co., 4 F.4th 874 (9th Cir. 2021)
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F O O D  A N D  D R U G  L A W  I N S T I T U T E

Moore v. Trader Joe’s Co., 4 F.4th 874 (9th Cir. 2021)
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• “[R]easonable consumers would necessarily require more 
information before they could reasonably conclude Trader 
Joe’s label promised a honey that was 100% derived from a 
single, floral source.”

• “[I]nformation available to a consumer is not limited to the 
physical label and may involve contextual inferences 
regarding the product itself and its packaging.”

• “[A]n average consumer of Manuka honey would likely know 
more than most about the production of the product . . . .”



F O O D  A N D  D R U G  L A W  I N S T I T U T E

Moore v. Trader Joe’s Co., 4 F.4th 874 (9th Cir. 2021)
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The “readily available . . . other . . . information” and “contextual references” that would “quickly 
dissuade” the reasonable consumer and “resolve . . . ambiguity”:

1. 100% Manuka honey does not mean that 100% of the honey is from Manuka flower nectar
▪ FDA’s honey guidelines – “the plant or blossom designated on the label is the chief floral source of the 

honey,” not the sole source (9th Cir. says that means “principal source”).
▪ Bees necessarily will forage on different types of flowers (“bees do not segregate the nectar from 

different floral sources before producing honey”), citing Encyclopedia Britannica and other sources.
▪ “Impossible” to produce honey that is 100% derived from the Manuka flower; “[a] reasonable consumer 

would not understand Trader Joe’s label here as promising something that is impossible to find.”

2. Unique Manuka Factor (“UMF”) grading system
▪ Scale of 5+ to 26+
▪ 10+ is a relatively low grade

3. Low price of TJ’s Manuka honey
▪ TJ’s price of $1.59 per ounce compared to $21.55 per ounce for 92% Manuka flower nectar



F O O D  A N D  D R U G  L A W  I N S T I T U T E

Moore v. Trader Joe’s Co., 4 F.4th 874 (9th Cir. 2021)
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None of that information is on the 
label or otherwise at the point of 
purchase, but the Ninth Circuit holds 
that it’s “all . . . readily available to 
anyone . . . .”



F O O D  A N D  D R U G  L A W  I N S T I T U T E

Moore v. Trader Joe’s Co., 4 F.4th 874 (9th Cir. 2021)
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Accordingly, “a reasonable consumer could not be left with the 
conclusion that ‘100% New Zealand Manuka Honey’ represents 
a claim that the product consists solely of honey derived from 
Manuka. Rather, a reasonable consumer would be left only
with the conclusion that ‘100% New Zealand Manuka Honey’ 
means that it is 100% honey whose chief floral source is the 
Manuka plant, which is an accurate statement . . . .” 

(Emphasis added.)
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McGee v. S-L Snacks, 982 F.3d 874 (9th Cir. 2021)
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McGee v. S-L Snacks, 982 F.3d 874 (9th Cir. 2020)
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Plaintiff did not plausibly allege injury because consumers 
just know . . .

• Partially hydrogenated oil (PHO) is the source of artificial 
trans fat; when the ingredient list declared PHO, it 
effectively disclosed trans fat; and 

• Trans fats are an unsafe food additive: “the health risks of 
consuming artificial trans fat were firmly established by the 
time of McGee’s purchases,” as demonstrated by the many 
scientific articles cited in the complaint.



F O O D  A N D  D R U G  L A W  I N S T I T U T E

In re KIND LLC “Healthy and All Natural” Litigation, 
--- F. Supp. 3d ----, 2022 WL 4125065 (Sept. 9, 2022)
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“Further, even if there were doubt about how a consumer 
may read the label, that doubt is resolved by the claim that 
the bar contains ‘50% DV Antioxidants Vitamins A, C, and E.’ 
No reasonable consumer could believe that they would 
receive 50% of their daily value of vitamins from a single bar 
without an artificial or synthetic vitamin being added to the 
product.

Id., n.27.
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Michael R. Reese

- Lead counsel in numerous, multi-million dollar food related consumer class actions

- Adjunct law professor at Brooklyn Law School teaching on class actions and food 
law 

- frequent lecturer on class actions in the United States and Europe

- Author of Typical Claims and Defenses in Class Action Food Litigation, American Bar 
Association Health Lawyer, April 2016, and Country of Origin Class Action Litigation, 
Juriste International, December 2018, among other works.

- Co-host of annual food law conference with Prof. Michael Roberts. 

- Advisory Board Member of UCLA Resnick Food Law & Policy and Wellness in the 
Schools (“WITS”).



WHO IS THE REASONABLE CONSUMER?

This Or This?

KEVIN MALONE/ROBERT CALIFORNIA 15



Or should it be more like these people:
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Or like this person:
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Why does the reasonable consumer matter?

• The reasonable consumer is the standard for 
most consumer protection claims.

• The reasonable consumer standard is 
objective (instead of subjective), which is 
often a key for class certification.

18



Reasonable Consumer Standard

• The “reasonable consumer” 
inquiry is an objective
standard.” 

Schneider v. Ford Motor Co., 2018 WL 5213280, at *3 (C.D. Cal. 2018)
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Is the Reasonable Consumer Under Attack?

McGee v. S-L Snacks National, 982 F.3d 700 (9th Cir. 2020):

The district court granted Diamond’s motion to dismiss the 
complaint for lack of Article III standing…. The court was 
unpersuaded by McGee’s contention that she suffered an 
economic injury when “she purchased a product that was 
less healthy than expected.” The court concluded that this 
theory was untenable because “the existence of [artificial 
trans fat] in the . . . popcorn was included in the nutritional 
label on the product box and Plaintiff does not allege that 
Defendant’s popcorn labels were misleading.” 
Consequently, McGee’s “purchases were not made on the 
basis of false or misleading representations.”
Id. at 704.

20



McGee v. S-L Snacks National

This Ninth Circuit agreed, holding that:
“A plaintiff, however, must do more than allege that she “did not receive the benefit she 
thought she was obtaining.” (Emphasis added.) The plaintiff must show that she did not 
receive a benefit for which she actually bargained. In Birdsong v. Apple, Inc., 590 F.3d 955 
(9th Cir. 2009), for instance, the plaintiffs claimed “that the iPod’s inherent risk of hearing 
loss . . . deprived them of the full benefit of their bargain because they cannot ‘safely’ 
listen to music.” Id. at 961. We disagreed, holding that the plaintiffs’ benefit of the bargain 
theory failed because [t]hey have not alleged that they were deprived of an agreed-upon 
benefit in purchasing their iPods. The plaintiffs do not allege that Apple made any 
representations that iPod users could safely listen to music at high volumes for extended 
periods of time.” 
Id. at 706.

21



McGee v. S-L Snacks National

“The same is true here. McGee does not contend that Diamond made any 
representations about Pop Secret’s safety. Although she may have assumed 
that Pop Secret contained only safe and healthy ingredients, her 
assumptions were not included in the bargain, particularly given the labeling 
disclosure that the product contained artificial trans fat. Thus, even if those 
expectations were not met, she has not alleged that she was denied the 
benefit of her bargain. Absent some allegation that Diamond made false 
representations about Pop Secret’s safety, McGee’s benefit of the bargain 
theory falls short.”

Id. at 706
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McGee v. S-L Snacks National

This is not, however, a case in which McGee alleges that she 
paid more for a product due to Diamond’s deceptive conduct. 
She does not allege that Diamond made false representations—
or actionable non-disclosures—about Pop Secret. Thus, a key 
element of our overpayment cases—a defendant’s 
misrepresentations about a product—is absent here.

23



Moore v. Trader Joe’s Co., 
4 F.4th 874 (9th Cir. 2021)

Plaintiff Moore claimed to have been misled by the label’s statement that the product was 
“100% New Zealand Manuka Honey” while plaintiffs Akwei and King—who purchased 
bottles without the “100%” label—claim to have been misled by the ingredient list, which 
lists “Manuka Honey” as the sole ingredient. Plaintiffs claim that both labeling choices 
were misrepresentations based on their independent testing, which revealed that only 
between 57.3% and 62.6% of the honey came from Manuka flower nectar, as estimated 
by pollen content, with the remainder coming from other floral sources. Plaintiffs allege 
that the label and ingredient list created the false impression that Trader Joe’s Manuka 
Honey contained a far higher percentage of honey derived from Manuka flower nectar.

Id. at 879-880.
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Moore v. Trader Joe’s Co.

“We address one primary issue on appeal: whether the district court 
erred in holding that Trader Joe's representations on its label and 
ingredient statement were not misleading as a matter of 
law. Because we conclude Trader Joe's representations are not 
misleading to a reasonable consumer as a matter of law, we do not 
reach whether Plaintiffs’ claims are also preempted by federal 
labeling laws.”

Id. at 880.
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Moore v. Trader Joe’s Co.
KEY FACTORS IN FINDING NO REASONABLE CONSUMERS WOULD BE MISLED

• Trader Joe’s Manuka Honey met FDA standard.  Id. at 881

• The impossibility of making a honey that is 100% derived from one floral source.  Id. at 
883 (“Although a reasonable consumer might not be an expert in honey production or 
beekeeping, consumers would generally know that it is impossible to exercise 
complete control over where bees forage down to each specific flower or plant.”)

• The low price of Trader Joe's Manuka Honey, and; 

• The presence of the “10+” on the label, all of which is readily available to anyone 
browsing the aisles of Trader Joe's.

• Id. at 881
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Mantikas v. Kellogg Co.,
910 F.3d 633 (2d Cir. 2018) 

“Reasonable consumers should not be expected to look beyond 
misleading representations on the front of the box to discover 
the truth from…small print on the side of the box….We 
conclude that a reasonable consumer should not be expected 
to consult…the side of the box to correct misleading 
information set forth in large bold type on the front of the box.”

Id. at 637
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Bell v. Publix Super Markets, Inc., 
982 F.3d. 468, (7th Cir. Dec. 7, 2020)

“The district court’s dismissal erred by departing from the Rule 12(b)(6) 
standard and attributing to ordinary supermarket shoppers a mode of 
interpretation more familiar to judges trying to interpret statutes in the 
quiet of their chambers…. Consumer-protection laws do not impose on 
average consumers an objection to question the labels they see and to parse 
them as lawyers might for ambiguities, especially in the seconds usually 
spent picking a low-cost product. See, e.g., Danone, US, LLC v. Chobani, LLC, 
362 F. Supp. 3d 109, 123 (S.D.N.Y. 2019) (“[A] parent walking down the dairy 
aisle in a grocery store, possibly with a child or two in tow, is not likely to 
study with great diligence the contents of a complicated product package, 
searching for and making sense of fine-print disclosures ... . Nor does the 
law expect this of the reasonable consumer.”)”
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Bell v. Publix Super Markets, Inc.

“Regardless of the theory advanced by the plaintiff, whether a 
claim is either false or misleading is an issue of fact rather than 
law.”These questions [regarding the reasonable consumer] may 
not be answered as a matter of law simply because lawyers can 
construe an ambiguous claim in a way that would not be 
deceptive. Plaintiffs are entitled to present evidence on how 
consumers actually understand these labels….”
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Dumont v. Reily Foods Co., 
934 F.3d 35 (1st Cir. 2019)

“We think it best that six jurors, rather than three judges, decide on a full 
record whether the challenged label “has the capacity to mislead” 
reasonably acting, hazelnut-loving consumers. And we see no unfair cost in 
recognizing a state-law claim that -- as discussed in the following subsection 
-- can only be lodged against manufacturers that fail to adhere to the rules 
and safe harbors that have been created by the FDA and that help form 
consumers’ expectations in reading labels. Therefore, and while it is 
certainly a close question for the reasons well marshalled by the thoughtful 
dissent, we hold that Dumont’s complaint states a plausible claim for relief.”

Id. at 41
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Is there a dreaded:

31



NO!
(according to the Ninth Circuit)

“The Seventh Circuit in Bell was justifiably concerned about the possible confusion created by 
manufacturers who claim (in an arguably ambiguous fashion) that the product is 100% cheese, 
despite their knowledge of the fact that they had added non-cheese ingredients to produce the 
product, and who then try to retain some “level of deniability” by clarifying the front-label claim with 
back-label disclosures. The sort of conduct by the manufacturer in 100% Grated Parmesan Cheese to 
undermine the front-label claim is simply not present here. Bees make the Manuka honey, without 
input from Trader Joe's or any other manufacturer. Trader Joe's does not insert any additional 
ingredients to produce the product or mix Manuka honey with other, non-Manuka honeys to dilute it, 
as Plaintiffs acknowledge. The potential confusion justifying the Seventh Circuit's concern is simply 
not present in the same way for Trader Joe's Manuka Honey label.”

Id. at 883.
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Some of my favorite applications of the “reasonable 
consumer standard”

▪ Daniel v. Tootsie Roll Industries LLC, 2018 WL 3650015 (S.D.N.Y. Aug. 1, 

2018)

• Dismissed slack fill suit

• “The law simply does not provide the level of coddling plaintiffs seek.  The court 

declines to enshrine into the law an embarrassing level of mathematical illiteracy.”



Killeen v. McDonald’s Corp., 317 F.Supp.3d 1012 (N.D. Ill. 2018) 

▪ “Understandably, plaintiff may not have wished to take the time to compare 

prices, but there is no question that doing so would have dispelled the 

deception on which her claims are based.”



The reasonable consumer standard

▪ Becerra v. Dr. Pepper/Seven Up Inc., 17-cv-05921 (N.D. Cal. Aug. 

21, 2018)

• Dismissed suit claiming that Dr. Pepper falsely advertises Diet Dr. Pepper as 

helping with weight loss for a fourth and final time

• “It is not plausible that reasonable consumers would believe consuming Diet 

Dr. Pepper leads to weight loss or healthy weight management absent a 

change in lifestyle.”



The “reasonable consumer standard”

▪ Jessani v. Monini, N.A., 744 Fed. Appx. 18 (2d Cir. 2018) (affirmed dismissal 

of class action alleging truffle oil doesn’t contain truffles; found that ingredient 

list does not mention “truffle” and describes product as “truffle flavored”)

▪ “It is simply not plausible that a significant portion of the general consuming 

public acting reasonably would conclude that [defendant]’s mass produced, 

modestly-priced olive oil was made with the most expensive food in the world.”



Statutory Violations – “Unlawful” prong of UCL

▪ “By proscribing any unlawful business practice, the UCL borrows violations of 

other laws and treats them as unlawful practices that the unfair competition 

law makes independently actionable.” Alvarez v. Chevron Corp., 656 F.3d 925, 

933 n.8 (9th Cir. 2011).

▪ “Virtually any law—federal, state or local—can serve as predicate for an action 

under [the UCL].” Smith v. State Farm Mut. Auto Ins. Co., 93 Cal. App. 4th 700, 

718 (2001)

▪ Durell v. Sharp Healthcare, 183 Cal. App. 4th 1350, 1355 (2010) (extending the 

“actual reliance” requirement for statutory standing to UCL unlawful claims 

where the “predicate unlawful conduct is based on misrepresentations”).



Three concepts at issue

▪ Reasonable consumer standard as applied to unlawful prong

▪ Actual reliance standard as applied to unlawful prong

▪ Reasonable reliance standard as applied to unlawful prong



Bruton v. Gerber, 2014 WL 7206633 (N.D. Cal. Dec. 18, 2014)

▪ Judge Koh granted defendant’s motion for summary judgment.

▪ Plaintiff argued that “all she ‘needs to show is that she bought an unlawful 

product and was injured as a result.’”  “A misbranding claims, Bruton alleges, 

‘does not sound in fraud.’”

▪ “While this may be true for some misbranding claims, such is not the case 

here.”

▪ “The injury . . . caused by Gerber’s alleged misbranding is the same as the 

injury caused by Gerber’s alleged deception:  consumers paid a premium 

price they otherwise would not have paid absent the label statements.”

▪ “Under these circumstances, the Court finds that Bruton’s UCL unlawful claims 

sound in fraud and thus are subject to the reasonable consumer test.”



Bruton v. Gerber, 703 Fed. Appx. 468 (9th Cir. 2017) 
(unpublished)

▪ Reversed and remanded as to MSJ granted to Defendant on unlawful claim.

▪ “The best reading of California precedent is that the reasonable consumer test is a 
requirement under the UCL’s unlawful prong only when it is an element of the 
predicate violation.”

▪ “The predicate violation here is of California’s Sherman Law, which itself 
incorporates standards set by FDA regulations.  These FDA regulations include no 
requirement that the public be likely to experience deception.”

▪ Relied on Los Angeles Mem’l Coliseum Comm’n v. Insomniac, Inc., 233 Cal. App. 
4th 803, 835 (2015) (holding that a UCL claim was properly stated—without 
mention of the reasonable consumer test—where the predicate violation was of 
federal tax law)

▪ “We reverse the district court’s grant of summary judgment to Gerber on Bruton’s 
claims that the labels were unlawful in violation of the UCL.”



Swearingen v. Late July Snacks, LLC, 2017 WL 4641896 (N.D. 
Cal. Oct. 16, 2017) (Chen)

▪ Judge Chen granted Defendant’s motion to dismiss the UCL unlawful claim 
based on strict liability without a showing of reliance.

▪ “Plaintiffs argue that because the Sherman Law does not require proof of 
reliance, a claim under the UCL’s ‘unlawful’ prong does not either. This 
argument misses the mark.”

▪ “The dispute here concerns UCL standing, not the substantive elements of an 
‘unlawful’ conduct claim.  Separate and apart from what the Sherman Law 
requires to establish a violation, Plaintiffs must prove that they have standing 
under the UCL . . . .” 

▪ Relies on Kwikset Corp. v. Sup. Ct., 51 Cal.4th 310 (2011), for proposition that 
the reliance requirement “applies regardless of whether the claim is for 
‘unlawful, unfair, or fraudulent conduct’ under the UCL” because “[t]he 
requirement applies to all private claims for relief under the UCL”



Swearingen (cont.)

▪ “Standing under the UCL requires proof of reliance even if reliance is not an 
express substantive element of the underlying statute when the claim essentially 
sounds in misrepresentation.”

▪ Found that the many of the FDA regulations incorporated into Sherman Law sound 
in misrepresentation.

▪ Distinguishes Bruton because it “says nothing about UCL standing under Section 
17204; it does not cite or discuss Kwikset.”

▪ “In any event, Bruton is an unpublished opinion and has no binding precedential 
effect.  In the absence of any binding Ninth Circuit authority published after 
Kwikset, the Court is ‘bound by decisions of the state’s highest court in analyzing 
questions of that state’s laws.”

▪ “Bruton merely reiterates the uncontroversial proposition that ‘the reasonable 
consumer test is a requirement under the UCL’s unlawful prong only when it is an 
element of the predicate violation.’”



Hadley v. Kellogg Sales Co., 2019 WL 3804661 (N.D. Cal. Aug. 13, 2019)

▪ Judge Koh granted Plaintiff’s partial MSJ as to certain claims.

▪ “Kellogg argues that ‘Plaintiff offers no evidence’ that Kellogg’s statements are 
‘likely to deceive reasonable consumers or that Kellogg acted with deceptive 
intent.’”

▪ “The Court rejected Kellogg’s policy arguments because Kellogg misstates the law.  
The Ninth Circuit has specifically held that ‘the reasonable consumer test is a 
requirement under the UCL’s unlawful prong only when it is an element of the 
predicate violation.’” (quoting Bruton).

▪ “Here, the predicate violation is Kellogg’s violation of FDA regulations,” and Bruton
held that the FDA regulations include no such element of deception of the public.

▪ “[T]he Court again rejects Kellogg’s argument that Plaintiff needs to offer 
evidence that Kellogg’s statements are ‘likely to deceive reasonable 
consumers’ to prove Plaintiff’s UCL unlawful prong claim.”

▪ Court had previously reached same conclusion in Aug. 10, 2017, order on MTD.



Nacarino v. Chobani, LLC, 2022 WL 344966 (N.D. Cal. Feb. 4, 2022)

▪ Judge Chen denied Defendant’s MTD.

▪ Discusses Kwikset and states that “[t]o satisfy the causation requirement, plaintiffs 
are required to plead and prove that they actually relied on the statement at issue.”  

▪ “Notably, this appears true of all UCL claims, regardless of whether they are 
brought under the unfair, unlawful, or fraudulent prong.” (citing Swearingen).

▪ “The test of reliance is not inherently based on [an] objective standard.  The 
reasonable consumer test of reliance is a requirement under the UCL’s unlawful 
prong only when it is an element of the predicate violation.  The predicate violation 
here – CA’s Sherman Law – does not require reliance as measured by a 
reasonable consumer.” (citing Bruton).

▪ Court found that Plaintiff had sufficiently pled actual reliance, even though 
no reasonable consumer would conclude the package implies the vanilla 
flavor is derived exclusively from the vanilla plant.



Brown v. Van’s Int’l Foods, Inc., 2022 WL 3590333 (N.D. Cal. Aug. 22, 2022)

▪ Court (Orrick) denied Defendant’s MTD.

▪ Plaintiff argued that “the Ninth Circuit has made clear that the reasonable 
consumer test, and thus, reasonable reliance does not come into play for 
claims based on the unlawful prong of the UCL; that claims needs only actual 
subjective reliance.” (citing Nacarino and Bruton).

▪ Court held that “[t]o satisfy the causation requirement, plaintiffs are required to 
plead and prove that they actually relied on the statement at issue.”

▪ “Because she has sufficiently pleaded reliance on both the front label 
claim and the missing information in the [NFP], I do not reach the 
question of whether she needed to establish reliance on the missing 
information in the [NFP] for her ‘unlawful per se’ claim regarding the 
front label protein statement asserted under the UCL’s unlawful prong.”

CONFIDENTIAL 47



Brown (cont.)

▪ “[T]he FAC plausibly alleges that she would have relied on the digestibility-adjusted protein 
statement in the [NFP] and behaved differently had it not been omitted.”

▪ Defendant also argued that Plaintiff’s actual reliance was not reasonable (and that reasonable 
reliance was a requirement).

▪ “Neither Bush nor Williamson substantively consider whether a plaintiff’s actual
reliance must itself be reasonable, though, and [Nacarino] arguably held otherwise by 
finding that plaintiff had established her actual reliance on the product’s packaging 
even though the court had previously found that no reasonable consumer would have 
been deceived by the product’s packaging.”

▪ Court ultimately found that Plaintiff’s reliance was reasonable.

▪ Cf. Gitson v. Trader Joe’s Co., 2013 WL 5513711 (N.D. Cal. Oct. 4, 2013) (Orrick) (“the 
reasonable consumer test does not apply to the plaintiffs’ claims under the unlawful prong of 
the UCL predicated on Sherman Law violations”)



Roffman v. Perfect Bar, LLC, 2022 WL 4021714 (N.D. Cal. Sept. 2, 2022)

▪ Granted MTD (Corley).

▪ “The Court concludes that the reliance requirement also applies to a claim 
under the UCL’s unlawful prong where the underlying conduct is not a 
misrepresentation or fraud.  . . . . Thus, Plaintiffs must allege actual reliance.”

▪ “And because their theory is that the front-label protein claim is unlawful 
without a corresponding figure on the nutrition facts panel, they must allege 
they relied on the nutrition fact panel’s omission.”

▪ “Under Plaintiffs’ theory, the front-label protein claim may have been lawful if 
there was a corresponding figure on the nutrition facts panel.  Therefore, 
without an allegation that Plaintiffs ever looked at the nutrition facts panel—
and thus ever knew one way or the other if the nutrition facts panel had a 
corresponding figure—there is no causal link between the allegedly unlawful 
front-label protein claim and Plaintiffs’ alleged harm.”



Roffman (cont.)

▪ “As such, the complaint does not plausibly allege reliance on the nutrition facts 

panel.”

▪ See also Brown v. Nature’s Path Foods, Inc., 2022 WL 717816 (N.D. Cal. Mar. 

10, 2022) (Gilliam) (“the Complaint does not allege that Plaintiffs ever 

reviewed the nutrition facts labels before buying the Products and therefore 

fails to allege that they relied on the absence of the ‘percent daily value’ figure 

to their detriment”).



Three concepts at issue – CURRENT RULE

▪ Reasonable consumer standard as applied to unlawful prong (Not required)

▪ Actual reliance standard as applied to unlawful prong (Required, for now)

▪ Reasonable reliance standard as applied to unlawful prong (Mostly required, 

for now)



Questions or Comments?
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